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APPELLANTS' CLOSING BRIEF and REBUTTAL

The APPELLANTS rest upon their OPENING BRIEF, exhibits and
citations to rules and authorities. The RESPONDENTS' REPLY BRIEF
fails to present any evidence proving RESPONDENTS claim that Zions
Bank has released the $1,010,000.00 liens against the APPELLANTS for the
identical loans, THOBY, THOBY2, THOBY3, THOBY4 and THOBY5.
The only evidence the RESPONDENTS do attempt to present is another
layer of verbal deception.
To begin, the RESPONDENTS claim that APPELLANTS were
unable to open the files of the five discs first presented to the
APPELLANTS by the District Court, when in fact, as delivered to the Idaho
Supreme Court and the FBI, the discs delivered to the Idaho Supreme Court,
the RESPONDENTS and on file in the District Court were deliberately
different from the ones delivered to and opened by APPELLANTS.
Because the appeal, right out of the box showed a new layer of fraud,
each documents referenced by any party or court will be retrieved and
compared to the originals delivered to the APPELLANTS during the lower
court actions. It isn't the first time records had been altered, and this case is
no different. For example, the ROA's show filings being added to the cases
involving parties not named in these consolidated cases, such as 02-14-07,
CV-2007-34, who are the Zollinger's?
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However, once RESPONDENT'S REPLY BRIEF had been received,
Security Financial's claims began to evidence why the APPELLANTS were
not delivered functional discs right from the beginning.
REPLY BRIEF REBUTTAL
Under respondents' reply brief "a. The Nature of the Case" the
respondents

once

agam

begin

down

their

path

of

deliberate

misrepresentation of the case(s), facts and evidence, this time before the
Idaho Supreme Court.
Respondents aUege "CV-2007-34, ... judicial foreclosure of two
mortgages... CV-2007-431 is an action to stay the non-judicial foreclosure
of two deeds of trust ... " and "One of the deeds of trust is not at issue in

either of these lawsuits." (Respondent Rely Brief, page 2, lines 2-3), when
1ll

fact

CV-2007-34

(fded

on

January

12,

2007)

involved

RESPONDENTS' judicial foreclosures on mortgaged loans THOBY3,
ESCROW FUNDS and THOBY5, secured with 2 (two) mortgages with the
identical legal description and APPELLANTS' countercomplaint for breach
of contract, violation of Idaho escrow laws, fraud, failure to credit funds,
failure to sell real property, failure to provide accounting, failure to post
payments, etc. involved three loans, THOBY, THOBY2 and THOBY4,
secured with 5 deeds of trust. (APPELLANTS' Verified Complaint and
Amended Complaint.) A total of 5 (five) distinct loans, THOBY,
THOBY2, THOBY3, THOBY4 and THOBY5 are all part of the
APPELLANTS' original verified complaint and the APPELLANTS'
amended complaint, especially loan THOBY4, which is the Nelson land
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loan. The Respondents statement, that one of the loans are not part of these
proceedings is the loan where the evidence of the fraud begins, THOBY4
starting in August 2005. (APPELLANTS' original verified complaint and
amended complaint.)
Next, Security Financial alleges (Page 16, lines 12-14) in their reply
brief they responded to the Appellants' Verified Complaint and Amended
Complaint) in a timely manner, yet evidenced by Security Financial in their
reply brief (page 16, lines 24-25) that no response was made until March,
2009 some 24 months after the original complaint was filed and some 10
months after the amended complaint, yet the district court erred in granting
summary judgments by reviewing the dockets to fmd that Security Financial
was barred by estoppel and lache from later denying the allegations and
evidence presented by the APPELLANTS. Neither Security Financial or
their legal counsel made any attempt to respond to the Verified Complaint
(dated May 29, 2007) or the Amended Complaint (dated May 12, 2008) until
March 24, 2009, (Judicial Notice: ROA consolidated cases under CV-200734/CV-2007 -461)

The only filing Security Financial made close to the 20 day deadline
was on June 6, 2007 when Security Financial's legal counsel filed a notice
of general appearance with his Motion to Dissolution of Temporary
Restraining Order with an affidavit by Steve Howell.
When the Appellants filed their Amended Complaint, once agam,
Security Financial failed to make any response until 2009, 10 months later
and only after the APPELLANTS discovered that Security Financial sold
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their interest in all the loans in 2005 when Zions Bank filed liens against the
APPELLANTS, personally, for loans THOBY, THOBY2, THOBY3,
THOBY4 and THOBY5 for over $1,010,000.00 (one million ten thousand
dollars) in the Madison County, Idaho recorder's office. (ROA: CV-200734 and CV-2007-461)

Yet, Security Financial has yet to produce any

document filed in Madison County, Idaho recorder's office evidencing the
liens have been released since the liens were filed back in Marc~ 2009, two
years ago nor any certified document, notarized by an agent of Zions Bank
that the Zions Bank liens filed have been released.
Respondents' then assert (page 16, lines 22-23) "Activity on the

Thomasons' complaint pretty much sat in limbo waiting for the Special
Master's Report." Yet, the consolidatedRO~ under CV-2007-34 evidences
August 2007 (APPELLANTS were waiting for Security Financial to respond
to discovery which Security Financial failed to respond to resulting in
APPELLANTS having to file a motion to compel on September 5, 2007);
December 2007 - January 2008 (two months) {APPELLANTS were waiting
for the court to decide on APPELLANTS' second motion to compel, date
October 16, 2007 and APPELLANTS' objection to Security Financial's
motion (dated October 16, 2007) for summary judgment which came on
February 22, 2008 for summary judgment for Security Financial but the
court

ignored

APPELLANTS'

motion

to

compel

discovery, -

APPELLANTS filed their first Appeal on February 29, 2008. The three
months stated are the only months where there was no activity in the
APPELLANTS' case. As further evidenced by the court's ROA, though
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APPELLANTS had to repeatedly motion the court for an order to compel
Security Financial to respond to discovery, the court failed to issue any order
after the hearings yet always granted Security Financial their motions for
summary judgment.
Then in the respondents' reply brief, (page 17, lines 3-4)

" ... Thomasons to this day have not filed an "answer" to the complaint in
CV-2007-34. ", once again, the court ROA's evidence Security Financial and
their legal counsel deliberately falsify documents and evidence when the
ROA, CV-2007-34 evidences on February 1,2007 the APPELLANTS filed
their first response and then on February 27, 2007 the APPELLANTS filed a
second response to the complaint, not like Security Financial who filed only
and appearance with their motion for dissolution, dated June 4, 2007.
Despite Security Financial deliberate violations to rules of procedure,
by failing to respond to the complaint for 2 (two) years on the original
verified complaint and for 10 (ten) months on the amended complaint, the
district court erred when it granted Security Financial multiple summary
judgments, none of which ever included a fmal order.
Security Financial used the summary judgments, added legal fees,
costs, foreclosure fees, interest and sheriff auction charges to the notes, then
foreclosed upon the notes, under illegal sheriff sales. As of this filing, no
accounting has been produced nor provided as to how much the lands sold
for, how much of the loans were paid off, nor what loans were paid.
As argued in the APPELLANTS' OPENING BRIEF, the district court
lacked subject matter jurisdiction when the APPELLANTS evidenced
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Security Financial sold the notes in 2005, failed to disclose the sale of the
notes, then only days before the final sheriff sale was to take place, Zions
Bank files the $1,010,000.00 lien against the APPELLANTS for loans
THOBY, THOBY2, THOBY3, THOBY4 and THOBY5, of which the exact
same loans, THOBY, THOBY2 and THOBY4, had been paid in full over 2
(two) years earlier and THOBY3 and THOBY5 were currently being
foreclosed upon within days of Zions Bank liens.
One can only surmise where the author of the respondents' reply brief
got his or her information from, certainly it cannot be from the facts in the
cases.
REPONDENTS further state: The respondents brief, (page 19, line
18-28) states in part "Then the Thomasons got educated. .. any such

agreement to sell the Nelson property must be in writing, or it would be
inadmissible ... . The "agreement" suddenly spawned new life ... .it was, and
always had been, a written commission agreement signed by all the parties
at the loan closing." However, respondents fail to evidence to the Idaho
Supreme Court the affidavits submitted by the persons who actualIy signed
the commission agreement as testified by the president of Thomason Farms,
Inc. in CV-2007-34, CV-2007-461 and CV-07-827, Nicholas A. Thomason
filed 3 (three) separate sworn affidavits (two in these cases) and (one in a
case back in 2007) testifYing under oath that he, as president for Thomason
Farms, Inc. (owner of the Nelson Land) signed the commission agreement
which was notarized by a Ms. Rueter in July, 2007.
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The first sworn statement regarding the events involving the sale of
the Nelson Land was on October 22, 2007 (filed in CV-07-827) in Madison
County District Court, Idaho, the second was on September 18, 2009 and on
October 16, 2009, all in CV-2007-34 and CV-2007-461. The appellants
were only deeded the Nelson Land to obtain the loan to payoff Thomason
Farms, Inc. debt.

The evidence in the court records clearly show Nicholas

A. Thomason, as president of Thomason Farms, Inc. would not allow the
Nelson Land to be used unless Security Financial had a buyer which
Security Financial did as evidenced in the cases, under sworn affidavits and
from personal knowledge. Also, the appellants hired NAI to sell the land
after Steve Howell, a licensed realtor, owner of Security Financial, as well
as the person acting as the illegal escrow agent, initially required Steve
Howell to release his commission claim, only to fmd out that the deed's
legal description to the Nelson Land was incorrect and the land deeded was
not even owned by any THOMASON or THOMASONS FARMS, INC.
clearing the way for NAI to sell the proper legal description known as the
Nelson land. But such a baseless allegation by respondents is immaterial
seeing the land was to be marketed within 6 (six) months by the oral
agreement

with

Steve

Rowen/Security

Financial

not

that

Steve

Howell/Security Financial was to purchased the land, no written agreement
is needed, as evidenced in the APPELLANTS' original verified complaint,
dated, May 29,2007, stating on page 5, no. 27 "Security Financial agreed
to complete the sale of the Nelson property by the end of 2005 so that the
escrow monies from Loan 3 that were deposited into the Security Financial
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Escrow Account to pay Loans 3 and 5 would not run out in the interim. "
Completely different from Security Financial's allegation that on page 19 of
their Reply Brief: " ... the Thomasons judicially admitted that,

if they had a

contract with anyone, it was not with Security Financial. "
RESPONDENTS' REPLY BRIEF alleges (page 2, lines 21-22)

"Secondly, at the first hearing on April 9, 2007, Security had called to the
court's, and to the Thomason's attention the unanswered Request for
Admissions.) Once again, the court's ROA evidences the repeated fraudulent
claims asserted by Security Financial and their legal counsel throughout
these cases when the RO~ CV-2007-34 and CV-2007-461 from January 12,
2007 through the hearing date of April 9, 2007 evidence no notice of
discovery or notice for admissions by respondents to appellants.
However, the court's ROA's do evidence that on July 13, 2007, the
APPELLANTS did serve notice of discovery upon the RESPONDENTS
and then on September 5,2007 the APPELLANTS had to file a Motion to
Compel Discovery on the RESPONDENTS for their failure to respond, yet
the court erred in granting summary judgments in favor of the
RESPONDENTS in spite of the fact RESPONDENTS failed to answer
original verified complaint for over two years.
Even the RESPONDENTS' reply brief evidences (page 3, lines 2325) the evidence of a counterclaim against RESPONDENTS, quoting reply
brief: "Judge Harding concluded that the Thomasons' claim in CV-2007-

461, could be construed as counterclaims to CV-2007-34, so he stayed the
judicial sale." As previously stated, the RESPONDENTS' failed to respond
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to any of the APPELLANTS' complaints until March, 2009, only after the
APPELLANTS evidenced to the court that RESPONDENTS lacked
standing to sue and the court lacks subject matter jurisdiction.
RESPONDENTS' go on to allege, fraudulently to the Idaho Supreme
Court, (Respondent Reply Brief, page 4, lines 21-22) "Here, ... Thomasons

failed to make payments from August 2007 to December 2007. " Yet in
Judge Moeller's memorandum (dated October 16, 2009, page 7, lines 1920) " ... special master found that the Thomasons made four "attempted

payments," but those payments were neither accepted nor applied by
Security. "

As argued before the court, Security Financial repeatedly

breached their original contracts with the THOMASONS beginning in
August, 2005 and then repeatedly interfered with THOMASONS in making
payments on the loans, repeatedly forcing all the loans into foreclosure.
RESPONDENTS reply brief (Page 5, lines 6-11) " ... the only relief

realistically sought by the Thomasons was a stay of two deed of trust
foreclosures ... With the matter essentially ended, the Thomasons' complaint,
filed concomitantly as part of their injunctive relief petition, slumbered
silently for several months before suifacing as the singular stranglehold
staying a summary solution. "
In the consolidated cases, CV-07-34 and CV-07-461, on April 23,
2007, under sworn affidavit details of the appellants involvement are
detailed including (Defendants' Supporting Exhibits to Defendants'
Second Response to Complaint, April 23, 2007, page 2, pph 2) "Steve

Howell and Chad Howell were both directly involved with the defendants as
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to what order the lands would been [beJ mortgaged, what parcel was to pay
off what debt of Thomason Farms, Inc. and what proceeds would be used to
secure payments for the loans. "

(Defendants' ... Second Response to

Complaint, April 23, 2007, page 2, ppb 3) " ... until Chad Howell and
Steve Howell sold a parcel known as the Nelson Lands that would be used to
payoff all jive loans ... The sale of the lands were to occur before the Escrow
funds were depleted, January 1,2005."

Respondents allege Scott Stears affidavit (dated August 17, 2009)
evidences no commission agreement: " ... no such "commission agreement"
was in the closingfiles. And if it had been part of the closing, it would have
been in the file. " When the respondents' own "INSTRUCTIONS TO LOAN
CLOSING, July 20, 2005" shows there was no escrow, (bottom of page of

closing documents) yet $34,952.00 was held out for escrow as evidenced by
the RESPONDENTS, the APPELLANTS, the MASTER and the DISTRICT
COURT. Also, Scott Stears not being any signer on any of the 5 (five)
loans, husband of Nicki Stears who claimed, under oath, that she signed the
closing documents when in fact it was a Melissa Reuters who signed and
closed on July 21, 2005, as evidenced in the loan closing papers.
The respondents allege "Based upon this procedural posture and
Thomasons' lack of any evidence to support their claim, Judge M.... was
well within his rights to decide this issue. " (Respondents' Brief, page 20.

Line 4-5) Appellants' motion before the court was a motion to dismiss for
lacked of subject matter and person jurisdiction, and the court had no
authority to consider any issue before it other than to immediately dismiss

Byron T. Thomason, pro-se
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the respondents' complaint against the appellants. When the court erred by
ignoring LR.C.P. Rule 17(a) and I.R.C.P. 12(g)(4) it abused its discretion.
The court rendered its decision by ignoring the issue of jurisdiction, by
ignoring the fact it also stated the alleged attorneys for Zions Bank,
submitted under Security Financial hearsay letters were inadmissible

~d

had them stricken from the records which the respondents submitted as their
only evidence to defeat THOMASONS motion to dismiss, yet the court
granted the respondents motion for summary judgment and dismissed all
APPELLANTS' claims.
With all the fraudulent claims in the Respondents' Reply Brief, the
one claim that really sticks out as being without any evidence and basically
full of hearsay is the respondents' opinion on page 20 "In essence, he had
both parties alleging that the facts were not at issue... Based upon this
procedural posture and Thomasons' lack of any evidence to support their
claim, Judge Moeller was well within his right to decide this issue. "
ATTORNEY FEES
RESPONDENTS have admitted their attorney fees are based on their
prevailing in summary judgment proceedings, not one of which are from a
final order nor did any record evidence granting attorney fees under a final
order. As APPELLANTS' cited and argued in their OPENING BRIEF, and
fe-quoting the Idaho Supreme Court in its recent and numerous decisions,
"This court defined a final judgment as an order or judgment that ends the
lawsuit, adjudicates the subject matter of the controversy, and represents a
final determination of the rights of the parties.
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document that on its face states the relief granted or denied" Further
stating: "An order granting summary judgment does not constitute a

judgment.

Every judgment shall be set forth on a separate document."

"LR. CP., Rule 56(c) provides that [the judgment sought shall be rendered
forthwith if the pleadings, depositions and admissions on file, together with
the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law.
The judgment sought is a final determination of a claim or claims for relief
in the lawsuit.}" "The relief to which a party is entitled is not the granting of
a motion for summary judgment. The nlle refers to the relief to which the
party is ultimately entitled in the lawsuit, or with respect to a claim in the
lawsuit.

The granting of a motion for summary judgment is simply a

procedural step towards the party obtaining that relief"

"Because the

granting of a motion for summary judgment is simply a procedural step,
[merely typing] 'It is so ordered' at the end of a memorandum decision does
not constitute a judgment." "The judgment must be a separate document
that does not contain the trial court's legal reasoning or analysis. ", quoting
Idaho Supreme Court, docket no. 35079, opinion no. 36 (2010) Boise
January 2010 Term (T.J.T., INC. - appellant); Idaho Supreme Court, docket
no. 34797, opinion no. 15 (2010) Boise, December 2009 Term (Goodman
Oil Co. - appellant); Idaho Supreme Court, docket no. 35189, opinion no. 35
(2010) Boise, February Term (Kimball - appellant); Idaho Supreme Court,
docket no. 35992, opinion no. 38 (2010) Boise, February Term (Brown appellant).
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CONCLUSION

The court erred when it repeatedly issued memorandum decisions and
refused to issue appealable orders, yet granted summary judgments to sell
lands and sanctioned the selling of the lands.
The court erred when it ignored APPELLANTS' repeated motions to
compel discovery, yet granted summary judgments to RESPONDENTS to
sell lands.
The court erred when it granted summary judgments from 2007-2009,
having intrinsic and extrinsic knowledge that RESPONDENTS failed to
answer original verified complaint in 2007 and amended complaint in 2008
until 2009.
The court erred when it repeatedly relied upon hearsay affidavits by
RESPONDENTS' legal counsel and third parties (excluding the attorney
who claimed they represented Zions Bank) and using the bogus affidavits
granted RESPONDENTS' multiple summary judgments.
The court erred when APPELLANTS presented verified county
records evidencing that RESPONDENTS sold all five loans in 2005 yet only
days before the fmal sale of the last of the lands Zions Bank files liens
against the APPELLANTS for over $1,010,000.00 on all five loans, of
which three were paid off years before and two were going to be sold off
within days.
The court erred when RESPONDENTS failed to evidence any
certified county document evidencing the Zions Bank $1,010,000.00 liens
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were released against the APPELLANTS, yet granted RESPONDENTS
motion to summary judgment and dismissed all APPELLANTS claims and
complaints.
The court erred when the APPELLANTS evidenced the court lacked
subject matter jurisdiction and refused to uphold Idaho Rules and Statutes
and

refuse

to

dismiss

RESPONDENTS

complaint

against

the

APPELLANTS yet granted additional summary judgments in favor of the
RESPONDENTS.
The court erred when it acted outside it personal jurisdiction by
granting orders while APPEALS were pending.
The court erred when it acted without authority or jurisdiction when it
lacks subject matter jurisdiction and continued to render decisions.
The court erred when it rendered repeated summary judgments,
selling real property under sheriff sales, yet refused to issue any final order.

PRAYER FOR RELIEF
THEREFORE, the APPELLANTS do pray to the IDAHO SUPREME
COURT for the following relief:
1.

The appellants pray to the Justices of the Idaho Supreme Court to

remand the appellants' case back to the district court, allowing the appellants
to proceed with their claims against the respondents for the appellants'
claims of fraud, breach of contract and damages.
2.

The appellants pray to the Justices of the Idaho Supreme Court to

reverse the district court's ruling of standing on the part of the respondents.
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3.

The appellants pray to the Justices of the Idaho Supreme Court to

reverse the district

court~ s

multiple writs of executions on real property

under the multitude of summary judgments, including the tens of thousands
of dollars of attorney fees and costs granted to the respondents under
summary judgments rulings.
4.

The appellants pray to the Justices of the Idaho Supreme Court to

grant to the appellants any other relief allowed under the laws of the Great
State of Idaho.
DATED this 8th day of April, 2011.
==~~~~--~~~~~~~

T. Thomason, appellant

Olynn Thomason, appellant
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AFFIDAVITS

STATE of IDAHO
County of Madison

)
)ss.
)

The appellants, Byron T. Thomason and Marilynn Thomason, upon first
being sworn and deposed, do state the statements herein stated and produced
in this Appeal Closing Brief are true and correct to the best of our personal
and independent knowledge, each being competent, do so state under the
fullest extent of the law.
Dated this 8th day of April, 2011.

CAROLMAE PAULSEN
Notary Public
State of Idaho

Byron T. Thomason, pro-se
485 N.

2''''

E., 105-273

Rexburg, Idaho 83440
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CERTIFICATE OF SERVICE
We, Byron and Marilynn Thomason do certify that on the 8 th day of April, 2011,
the appellants did duly serve upon the named parties the appellants Closing Brief
by U.S. Mail, postage pre-paid.
Kent A. Higgins, Attorney for Respondents
MERRILL & MERRILL
109 N. Arthur, 5th Floor
P.O. Box 991
Pocatello, Idaho 83204
Dated this 8th day of April, 2011.
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